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RECENT CASE NOTES 355 

Mass. 298, 76 N. E. 1040 (contract for the carriage of theatrical goods — ordinary 
damages sought) ; Story Lumber Co. v. Southern R. R. (1909) 151 N. C. 23, 
65 S. E. 460 (contract for the carriage of a saw-mill edger — special damage 
sought). As applied to the facts in the principal case, in the absence of any 
showing that the manner of distribution of the serum directly to the user was a 
matter of general information, it may be doubted that .there was sufficient evi- 
dence of notice to go to the jury. The argument has been made that the burden 
of special damages as a consequence of notice should not be imposed on carriers, 
because the carrier has not the privilege of refusing to enter into such contracts. 
See Home v. Midland R. R. (1873) 8 C. P. 131, 137; see Lonergan v. Waldo 
(1001) 179 Mass. 135, 140, 60 N. E. 479, 481. But it is suggested that this addi- 
tional burden may properly be considered merely another incident of the defend- 
ant's valuable franchise. See (1917) 26 Yale Law Journal, 252. 



Evidence — Presumptions — Alteration of Instruments. — The plaintiff 
brought this action on a written contract by which the defendant's intestate 
agreed, in consideration of certain services to be rendered to him by the plain- 
tiff, that the plaintiff should receive all the property of which the intestate might 
be possessed at the time of his death. The defendant, who was the adminis- 
trator of the intestate, offered a check for $200. given by the intestate to the 
plaintiff, on the face of which appeared the words "$300. due on demand in full 
of all demands to date," as evidence of an accord and satisfaction. The plain- 
tiff denied that the alleged indorsement was on the check when she cashed it, 
and the defendant offered no evidence to rebut her denial. The trial court gave 
judgment for the plaintiff for $300. only. Held, that there was no evidence to 
sustain the finding of the trial court. Evans, J. dissenting. Kauffman v. Logan 
(1919, Iowa) 174 N. W. 366. 

Although there are jurisdictions which hold to the contrary, the view that a 
true presumption, in itself, carries no weight as evidence is now upheld by the 
best authorities. See Thayer, Preliminary Treatise on Evidence (1898) 549, and 
Appendix B; Agnew v. Untied States (1897) 165 U. S. 36, 17 Sup. Ct. 235; 
Peters v. Lohr (1910) 24 S. D. 605, 124 N. W. 853. Where it is alleged that 
an alteration has been made which is apparent upon the face of an instrument, 
there is a hopeless conflict of authority as to whether or not there is any pre- 
sumption as to whether the alteration was made before or after delivery. But 
where the alteration is not apparent, there is a presumption that the instrument 
was delivered as it appears. Anderson v. Chicago & N. IV. Ry. (1911) 88 Neb. 
430, 129 N. W. 1008; Laurence v. Meenach (1907) 45 Wash. 632, 88 Pac. 1120. 
The majority of the court, in the principal case, appear to have accepted the 
view that the alteration was apparent on the face of the instrument and that 
the defendant had, at most, the presumption in his favor that the check was in 
its present state when cashed by the plaintiff. The dissenting opinion, however, 
seems to adopt the view that the alteration was not apparent on the face of 
the instrument and that this fact raised more than a mere presumption that the 
instrument was originally as it appeared at the trial. Assuming that the altera- 
tion was not apparent it is submitted that the dissenting opinion is sound. It 
is admitted that where a mere presumption, unsupported by evidence, is rebutted 
by direct testimony, there is no case to go to the jury. But here the check itself 
was - evidence. Cf. N. I. L. sec. 123. It has been clearly held that where there 
is a dispute as to the true tenor of a written instrument the appearance of the 
instrument itself may furnish satisfactory explanation without "extrinsic" evi- 
dence. Hutchison v. Kelly (1916) 276 111. 438, 114 N. E. 1012. If this doctrine, 
which is believed to be correct, had been applied in the instant case, there would 
have been evidence from which the trial court could have found as it did. 



